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1. Jurisprudential Concepts

· Definition: Jurisprudence is the science or philosophy of law, or law in its most generalized form. 

Schools of Jurisprudence

Natural Law School
· There exist in nature certain legal values or value judgments (e.g., a presumption of innocence until guilt is proved); 

· These values or value judgments are unchanging because their source is absolute (e.g., Nature, God, Reason, like the Law of Gravity); 

· These values or value judgments can be determined or discovered by human reason; and

· Human laws must be created so that they conform to “Natural Law” 

· Natural law is superior to any conflicting human law.

Positivist School
· Law is the expression of the will of the legislator or sovereign, which must be followed; 

· Law is always and only human law—not based on nature

· Morals are separate from law and should not be considered in making legal decisions (thus judges should not take into consideration extralegal factors such as contemporary community values in determining what constitutes a violation of law); and 

· Law is a “closed logical system” in which correct legal decisions are reached solely by logic and the use of precedents (previous cases decided by the courts). 
	
	· 

	Realist School
· The Realists' denounced the various "metaphysical" definitions of law that circulated in the formalist literature, offering in their place the empirical definition developed by Oliver Wendell Holmes: "The prophecies of what the courts will do in fact, and nothing more pretentious, are what I mean by law." More specifically, the Realists argued that an accurate statement of the law governing a given case consists of an assessment of the probability that a judge or jury would grant relief to the plaintiff. "[A] right . . . exists to the extent that a likelihood exists that A can induce a court to squeeze, out of B, A's damages."
	· 

	· In making such prophecies, the Realists claimed, legal doctrine -- "traditional legal rules and concepts"  -- had limited value. 
	· 


Other Views of Jurisprudence

Sociological School

· A legislator or a judge should make an inventory of community interests; 

·  Judges and legislators should use this inventory to familiarize themselves with the community’s standards and mores; and 

· They should rule or legislate in conformity with those standards and mores. 

Feminist School

· Most adherents of this school, believing that significant rights have been denied to women, advocate lobbying legislatures and litigating in courts for changes in laws to accommodate women’s views. 

· They argue that our traditional common law reflects a male emphasis on individual rights, which at times is at odds with women’s views that the law should be more reflective of a “culture of caring.” 

· To other adherents of this school of jurisprudence, the law is a means of male oppression.

Law and Economics School

· The law and economics school of jurisprudence started to evolve in the 1950s, but it has been applied with some rigor for the last 20 years. 

· It advocates using classical economic theory and empirical methods of economics to explain and predict judges’ decisions in such areas as torts, contracts, property, criminal administrative law, and law enforcement.

· The proponents of the law and economics school argue that most court decisions, and the legal doctrines they depend on, are best understood as efforts to promote an efficient allocation of resources in society.

2. Sources of U.S. Law

· The Legislative Branch

· The Executive Branch

· Administrative Regulations

· The Judicial Branch
Classifications of Law

· Statutory Law – made by the legislative branch of government.

· Case Law – results from judicial interpretations of constitutions and statutes.

· Criminal Law – composed of federal and state statutes prohibiting wrongful conduct ranging from murder to fraud.

· Civil Law – governs litigation between two private parties.

· Public Law – deals with the relationship of government to individual citizens.

· Private Law – deals with the enforcement of private duties.

THE CONSTITUTION

· Provides the legal framework for the nation—The Supreme Law of the Land

· Sets out the basic structure of government: 
· Article I – Legislative Branch – Enacts the Law

· Article II – Executive Branch – Enforces the Law

· Article III – Judicial Branch  - Interprets the Law
· Establishes the balance of powers 

FEDERALISM

· Operation: All powers not specifically given to the federal government are reserved to the states

Regulatory Power

· Federal regulation must be based in a constitutional provision

· State regulations are based in the police power

Supremacy Clause

· Article V of the Constitution

· Any state or local law that directly conflicts with the federal Constitution, laws, or treaties is void.

Federal Preemption

· Federal law “preempts” state or local law where a local law indirectly conflicts with congressional intent, as evidenced by federal legislation regulating the same area

SEPARATION OF POWERS

· Checks & Balances on Power

· Separation of Powers Doctrine does not provide complete presidential immunity from private suits; both for official and unofficial acts

· Precedent: Civil cases involving Truman, Kennedy, Nixon, Ford, Clinton

THE BILL OF RIGHTS

· Protects citizens against the federal government

· Comprised of the first Ten Amendments

· Extended to the states via the Fourteenth Amendment

The First Amendment

· Freedom of Speech

· Freedom of the Press

· Right to Assembly

· Right to Petition for Redress 

· Separation of Church and State

· Right to Free Exercise of Religion

Restrictions on “Free” Speech

· Speech that causes danger

· Obscene speech

· Hate speech

· Commercial speech

· Corporate speech

Commercial Speech

· Commercial speech entitled to lesser protection, yet is still protected if not misleading or unlawful

· State must assert a substantial interest

· Regulation must be no more than necessary to achieve legitimate interest

The Fourth Amendment

· The right of individuals to be secure in their persons, their homes, and their personal property

· No unreasonable searches and seizures

· Requires probable cause and a warrant for searches

The Fifth Amendment

· Protects against self-incrimination and double jeopardy

· Due Process:

· Procedural: Notice and Opportunity to be Heard; to Confront Witnesses

· Substantive: Protection against arbitrary laws unrelated to legitimate state purposes

The Fourteenth Amendment

· Applies the Bill of Rights and the Due Process Clause to the states

· Exceptions: Grand Jury and right to jury trials

The Equal Protection Clause

· The Equal Protection Clause of the 14th amendment of the U.S. Constitution prohibits states from denying any person within its jurisdiction the equal protection of the laws.

·  In other words, the laws of a state must treat an individual in the same manner as others in similar conditions and circumstances.

THE COMMERCE CLAUSE

Article I, Sec. 8

· Congress has the power “To regulate Commerce with foreign Nations, and among the several States and with the Indian Tribes…”.

· Is the basis for federal regulation of business

· Is a limited grant of power

· Is subject to interpretation by the Court

· Currently, this power is interpreted broadly by the Court and includes intra-state as well as inter-state activity 

· Interstate Commerce NOT found in: Gun-Free School Zone Act – U.S. v. Lopez (1995)

TAXING AND SPENDING CLAUSE

Article I, Section 8

· Gives congress the “Power to lay and collect taxes…” and to “pay the Debts and provide for the common Defense and General Welfare…”.

3.  THE COURT SYSTEM- State & Federal


· Federal Courts

· Trial Court:  U.S. District Court

· Appellate: U.S. Circuit Courts of Appeals

· Court of Last Resort: U.S. Supreme Court

·  State Courts: A Similar Structure

4.  Civil Litigation and ADR

THE ADVERSARY PROCESS-Summary

· Based on medieval concept of trial by combat

· Each party vigorously advocates its position, presenting facts and law in support

· The fact finder (judge or jury) determines the facts

· The court applies the law and renders a decision

· The judge, like a referee in a soccer match, ensures that the rules are followed, but does not dictate the outcome 

· Out of the conflict, the Truth will emerge

Criticism of the Adversary Process

· Encourages suppression of evidence

· Time-consuming and expensive

· Inefficient

· Unfair??

Who’s Who in the Legal System?

· The Attorney

· Legal Assistants

· Investigators

· Process Servers

· The Judge

· Clerks

· Bailiffs

· The Jury

· The Parties 

JURISDICTION

· Original: Trial level court

· Appellate: Reviewing court

· In Personam: Court power over a person

· In Rem: Jurisdiction over property of the defendant

· Subject Matter Jurisdiction: Power to hear and decide a  matter

State v. Federal Jurisdiction

· Federal Question: Jurisdiction is based on a federal statute, U.S. Constitution, or federal treaty

Diversity Jurisdiction 

· Complete diversity of citizenship

· Amount in controversy must exceed $75,000

Removal

· A right of removal may be found when:

· There is concurrent jurisdiction

· Case is first filed in state court

· Defendant makes motion to remove to federal court

· Upon a showing of the above, the court must grant motion
Service of Process

· Methods of Service:

· Personal

· On responsible person at home

· On agent for service

· By mail

VENUE

· Not the same as jurisdiction

· Concerned with geographic location of the court

· Motions for change of venue

·  Forum non conveniens

· Unlike removal, granting of motion for change of venue is discretionary with trial judge

ALTERNATIVE DISPUTE RESOLUTION (ADR)

· Negotiation

· Mediation

· Arbitration

· “Alternative” to Litigation

· Reasons for increasing popularity: privacy; cost; time saving

· MEDIATION

· Mediator facilitates the parties themselves in reaching agreement

· If the parties reach agreement, the matter is settled

· If not, the parties can go on to arbitration or litigation

The Mediation Process

· Mediator points out strengths and weaknesses of each sides’ case, privately

· Mediator shuttles between opposing parties, conveying information

· Offers and disclosures made in mediation cannot be used as evidence at trial

· Very flexible and creative process

· Mediators available via private ADR companies

· Often, former judges serve as mediators

Advantages of Mediation

· Applicable to almost all disputes

· Useful for multi-party disputes

· Creative

· Non-adversarial

· Avoids win-lose outcome

· Allows for continuing relationship

· Usually less expensive and time-consuming

Criticisms of Mediation

· Glosses over fundamental structural conflicts

· Misleading impression of equality of parties

· Subject to abuse by bad faith of one party

ARBITRATION

· Parties submit their opposing positions to a neutral arbitrator

· Arbitrator has power to decide

· Arbitrator is selected by agreement of the parties

· Arbitrator usually has familiarity with type of dispute

The Arbitration Process

· Both sides submit briefs of facts and law

· Proceedings are private, not public

· Witnesses and evidence presented

· Rules of evidence are relaxed

· Decisions rendered within 30 days

· Results called Award in Arbitration

· Courts routinely enforce awards: appeals not favored

· Arbitrator not required to follow precedent

· Compromise resolution is expected

Setting a Case in Arbitration

· By Arbitration Clause in agreement

· Typical in employment agreements

· Concerns have been raised about employees waiver of statutory rights by accepting arbitration clauses

· See, Securities Industry Cases

Selection of the Arbitrator

· Lists of candidates for arbitrator provided to each party

· Parties select arbitrator, and time and place

· Parties agree to follow the rules: AAA, ICC

Uses of Arbitration

· Labor Disputes

· Business conflicts

· Consumer complaints

· Various matters typically found in civil litigation: tort, contract cases

Problems with Arbitration

· Concerns with discrimination cases

· Concerns with Arbitrators’ background

· Absence of written opinions

· Costs typically shared in arbitration—poses greater impact on employee than on employer—may have a ‘chilling effect’

Other ADR Methods

· Minitrials

· Private Trials

· Like an actual trial, but tried to a private judge selected by agreement of the parties

· Summary Jury Trials: amlined, 1-day, actual trials leading to 95% settlement rate

COURT-ANNEXED ADR

· Implemented by Court Rule

· Many jurisdictions require ADR as a pre-condition to access to courtroom

· Requirements vary from state to state, and in federal court

· Usually, court-annexed ADR is NOT binding…  the parties may go back to court  

The Future of ADR

· Concerns include:

· Is it really ‘voluntary’?

· Subject to bias?

· Lower expectations for plaintiff’s as compared with jury trial?

International Dimensions of ADR

·  ADR is widely-used in international contracts

· Arbitration awards are easily enforceable in other countries due to UN Treaty

· Only limited defenses to enforceability are allowed under the rules

CIVIL TRIAL PROCEDURE

· PRE-TRIAL

· TRIAL

· APPEALS

CIVIL LITIGATION – Pre-Trial

· Pre-Trial

· Negotiations

· Service of Process

· Pleadings

· Complaint

· Answer

· Affirmative Defenses

· Counterclaims

· Discovery: Interrogatories, Depositions

· Motions

CIVIL LITIGATION - Trial

· The Trial

· Jury Selection: Voir Dire

· Opening Statements

· Direct and Cross-Examination

· Jury Instructions

· Closing Arguments

· Post-Trial Motions

CIVIL LITIGATION - Appeals

· Appellate Procedure

· Assignment of error

· Filing the appeal

· Remedies: Affirm, Modify, Reverse, Remand

· Practical Issues: Costs, Time, Value as Precedent

· Appeals to State Supreme Court

· Appeals to U.S. Supreme Court: discretionary

5. Torts & Product Liability

FEATURES OF TORT LAW

· TORT: an injury to another’s person or property

· Some wrongful acts may constitute both a tort and a crime

· Tort Law is mostly state law—variable

GOALS OF TORT LAW

· Primary Goal: to compensate innocent persons who are injured by wrongful acts of others

· Other Goals:

· Discourage private retaliation

· Promote civility

· Deter wrongful actions 

DAMAGES IN TORT CASES

· Compensatory Damages

· General Damages

· Compensation for pain and suffering

· Calculated by the jury or trier of fact based upon the severity of the injuries and the amount of the special damages

Nominal Damages

· Awarded for “technical victory” 

· Recognition that defendant’s acts were wrong

· Plaintiff, however, has suffered little, if any, real damage

Punitive Damages

· Go beyond compensating plaintiff

· Intended to inflict punishment on defendant

· Usually allowed in cases where defendant acted willfully and injuries are severe

· The punitive amount is paid to plaintiff

Problems with Punitive Damages

· Not available in some states!

· Theory of punitive damages is frequently under attack

· Inconsistently applied—often reduced on appeal

· No generally accepted appellate court standards for review

Public Perception of Punitive Damages

· Press usually reports the sensational jury verdict, but rarely reports the subsequent outcome, after appeals

· Public is left with impression, supported by insurance industry propaganda, that “courts and juries are out of control”

· “Tort Reform” 

· Politicians, federal and state, have played to the public perception that tort law is an uncontrolled giveaway of millions of dollars to undeserving plaintiffs by introducing “tort reform” legislation

· Features: 

· Limitations on punitive damages

· Caps on all damages

· Changing the standard of proof

· More effort at state level

· Vetoed at federal level

CLASSIFICATIONS OF TORTS

Intentional Torts

· Assault

· Battery

· Defamation

· Invasion of privacy

· False imprisonment

· Intentional infliction of emotional distress

Torts involving property

· Trespass

· Conversion

· Disparagement

Torts involving Economic Interests

· Disparagement

· Interference with contract

· Unfair competition

· Misappropriation

Negligence

Elements of Negligence

· Duty of care

· Breach

· Causation

· Cause-in-fact

· Proximate cause

· Injury>>>Damages

Defenses to Negligence
·  Contributory negligence

·  Comparative negligence

·  Statute of limitations

·  Statute of repose

·  State-of-the-art defense

Types of Negligence Actions
·  Failure to warn or inadequate warning

·  Design defect (all units are faulty)

·  Manufacturing defect (some units are faulty)

·  Inadequate testing

·  Negligent advertising

·  Negligence Actions: 
·  Failure to warn or inadequate warning

·  Design defect (all units are faulty)

·  Manufacturing defect (some units are faulty)

·  Inadequate testing

·  Negligent advertising
Special Concepts

· Res ispa loquitor

· Negligence per se
PRODUCT LIABILITY

· Scope of the problem…

· 28 million product injuries per year

· 21,600 fatalities

· 100,000 permanent disabilities

· 1 million lawsuits 

Strict Liability
· Theory: NOT based on defendant’s culpable actions: 

·  Some social utility is generated by inherently dangerous activity.
·  Some will be injured, despite precautions.

· When this occurs, it is appropriate to shift the loss to the manufacturer, because manufacturer is in a position to better absorb the loss by spreading it to all customers via small price increase.
RATIONALE
· Manufacturing is needed for mass production, consumer based economy

· Some injuries will result

· Manufacturers can better absorb costs by collecting incremental price from consumers, spreading costs and purchasing liability insurance

Section 402(A) of the Restatement (Second) of Torts:

· Product defective when sold

· Defect made product unreasonably dangerous

· Product caused injury to plaintiff

· Seller is not excused from liability even though

· Reasonable care was used in manufacture

· No privity of contract exists

Section 402(A) of the Restatement (Third) of Torts

·  Adopted in 1997

·  Manufacturing defects—strict liability

·  Design defects—reasonableness standard

·  Warning defects—liability imposed when risks could have been reduced via warning

Types of Defects

· Defects in Products

· Design defects (all units are faulty)

· Consumer expectation test

· Feasible alternatives test

· Manufacturing defects (some units are faulty)

Defenses to Strict Liability

·  Product misuse

·  Assumption of risk

Disclaimers:

· “As is”
· Limits as to type of defect

· Limits as to remedy

Statute of Limitations:

· 4 years for breach of warranty
· Cf. 3 years for tort

· Statute “runs” from date of discovery of breach, not from date of sale

Majority Rule

· State-of-the-art defense is no defense

· Section 402(A) involves sellers and buyers. Yet, courts have consistently held that bystanders may also sue, even though they did not purchase product
Market share liability concept

· Problem: Plaintiff suffers injury caused by numerous manufacturers over a long period of exposure…but cannot claim injury was caused by specific product or seller

· Context: Medicinal drug cases; medical implants; multiple plaintiffs and defendants

“Enterprise Liability” Doctrine

· Plaintiffs can recover against all defendants jointly, each defendant liable in proportion to their share of market at the time of injury

· Usual Context: professional malpractice cases

· Other theories of recovery: negligence; breach of contract; fraud

· Professional malpractice cases are increasing

Accountants’ Liability

· Prevalent in the area of securities law
· Theories: negligence; breach of contract; fraud 

· Standard of care: AICPA, GAAP, GAAS

· Parties can include both clients and third parties
Trends

· Trend in the law: increasing liability

· Product liability law is based in tort

· Strict liability generally easier to prove for plaintiff

· Product liability law does not require privity or even a sale

· Plaintiff will usually name retailer, wholesaler, distributor and manufacturer as defendants

BREACH OF WARRANTY CASES
· Source: Article 2 U.C.C.

· Express warranties

·  Implied warranties

·  Implied warranty of merchantability
·  Implied warranty of fitness for a particular purpose

Implied Warranty of Merchantability
·  Pass without objection in the trade

·  Fair or average quality (and uniformly so among all units)

·  Fit for ordinary purpose

·  Adequate packaging

·  Conform to promises on label

Express Warranties
· Seller provides:

· Description of goods

· Promise or statement about performance

· Model or sample

· Product fails, causing injury

Defenses

· Statute of Limitations

·  4 years for breach of warranty
·  Cf. 3 years for tort

·  Statute “runs” from date of discovery of breach, not from date of sale

Disclaimers:

· “As is”
·  Limits as to type of defect

·  Limits as to remedy

Implied Warranty of Fitness for a Particular Purpose
· Knowledgeable seller

· Consumer reasonably relies on seller’s expertise in selecting the product

· Consumer is injured when product fails

INTERNATIONAL DIMENSIONS OF TORT LAW

· International business increasingly faces possible tort actions at home and abroad

· Enforcing judgments in foreign courts is difficult and the outcome is uncertain 

· Treaties may provide reciprocal recognition of judgments, but few are in force

· Some jurisdictions choose not to recognize U.S. legal practices, (i.e., punitive damages)

6. The Law of Contracts

· Definition: A contract is a promise that can be enforced in court.

· Three Domains of Contracts

· Common Law <– Cases

· UCC Art. 2 <– Uniform State Statute

· CISG <– International Convention

Contract Concepts

· Objective Theory of Contracts

· Freedom of Contract

· Freedom from Contract

Categories of Contracts

· Unilateral—Bilateral

· Express—Implied>>> 

· Formal-Informal

· Executory-Executed

· Valid/Void/Voidable

· Unenforceable

Quasi-contract

· Neither express nor implied in fact

· Implied-in-law

· To prevent unjust enrichment

· In quantum meruit

Promissory Estoppel

· Promise is made

· Reasonable reliance on promise

· Detriment to promisee

· To prevent injustice

Rules of Contract Construction

· Court’s goal: 

· find the intent of the parties

· Enforce their agreed to terms

Contract Interpretation

· All circumstances

· Contract as a whole

· Commonly used meaning unless otherwise defined 

· (Plain meaning Rule)

· Technical terms given technical meaning

· Specific terms control over general terms

Contract Interpretation

· Written controls over printed

· Ambiguity construed against the drafter

· Words control over figures

Requirements of Contract Formation

· Offer

· Acceptance

· Consideration

Elements which operate to defeat formation of the contract:

· Lack of Capacity

· Presence of Fraud, Duress, or Mistake

· Lack of Legality

Offer & Acceptance

· Offers- Required Elements

· Intent to be bound

· Communication to Offeree

· Definiteness of Terms

Intent to be bound

· Issues: Seriousness

· Cases: Barnes v. Treece

· Lucy v. Zehmer

· Newman v. Schiff

· Leonard v. Pepsi

Definiteness of Terms

· No material terms left out

· Goes to the nature of contractual intent of the parties:

· The role of the court is to interpret the intent of the parties and then to enforce what the parties have agreed

· No process for filling in gaps, cf, Art. 2 UCC

Duration of Offers

· Offer may be accepted in a reasonable time

· Offer may contain self-limiting term (30 days, 24 hrs.)

· Offer may be REVOKED any time PRIOR TO acceptance

Counter-Offers

· A counter offer is deemed to be a REJECTION of the prior offer

· The prior Offeror then becomes the Offeree

· The Offeror Makes the Offer

· The Offeree always has the Power of Acceptance!

The Mirror Image Rule

· At common law, any deviation by the Offeree in attempting to “Accept” the Offer is deemed to be a rejection and a counter-offer.

· Acceptance is effective upon dispatch

The Mailbox Rule

· Once the Acceptance is in the mail…it is binding on the Offeror

· Effect: Even though Offeror does not yet have Acceptance, he is already bound

· EXCEPTIONS

· When limits imposed by offer: Date, means, method

· Mistakes in address or postage

Problem…

· Problem:  1st a rejection is sent, later an acceptance—which controls?

· Answer: Which ever arrives first in the hands of the Offeror.

CONSIDERATION

· Definition: Consideration is inducement to enter into the contract

· It must be legally sufficient, not necessarily economically sufficient

· It must be the bargained for exchange

Consideration

· Consists of a benefit to the promisor or a detriment to the promisee

· Meaning: Legal benefit/detriment…

· not necessarily economic

General Rule:  

· Courts don’t care about adequacy or sufficiency of consideration.  

· The only issue is: does consideration EXIST?  Case: Hamer v. Sidway, 124 N.Y. 538 (1891)

7.  The Uniform Commercial Code

Article 2, Sales of Goods

Review of Common Law Elements

· Offer

· Acceptance

· Consideration

· All Material Terms

· Mirror Image Rule

· Mailbox Rule

· Statute of Frauds

· Parol Evidence Rule

UCC Art. 2 Features

· Applies to *Sales of *Goods

· Omitted Terms OK

· Quality, Delivery, Price

· Required Term = QUANTITY

· NO Mirror Image Rule      see 2-207

· YES Mailbox Rule                  see 2-206 (1)

· Consideration except for modifications, firm offers

UCC Art. 2, cont.

· Statute of Frauds  YES  if $500   2-201

· Exceptions:

· Specially manufactured goods

· Admissions 

· When payment made and goods accepted

UCC Art. 2, cont.

· Parol Evidence   YES   2-202

· Exceptions:

· Noncontradictory evidence to 

· Fill a gap

· Clarify an ambiguity

· Course of Performance

· Course of Dealing

· Usage of Trade

8. The CISG

The Convention on the International Sale of Goods

· CISG - Origins

· Originated by UNCITRAL 1980

· Ratified by 1st ten signatories 1988

· Member Countries?

· http://www.cisg.law.pace.edu
CISG – What it Is

· Essentially the Int’l UCC

· Voluntarily adopted by each country

· Balance law of sales across borders

· 1st & 3d World

· common & civil law

· Market vs. socialist economies

CISG – Important Features

· Application

· Exclusions

· Opt Out Issue

· No Mail Box Rule

· No Statute of Frauds

· No Parol Evidence Rule

· No Consideration Required

· But Mirror Image Rule – YES!

CISG – Application

· Applies automatically to sales between two parties in different contracting states

· Also available, by choice, as the law selected by parties in non-contracting states

CISG – Exclusions

· Securities

· Negotiable instruments

· Money

· Ships

· Aircraft

· Electricity

· Consumer sales

CISG – Opting Out

· If opt out is not made effectively, or not at all, CISG will apply

· Effectively opting out requires special care

· “This Agreement shall be governed by and construed in accordance with the laws of the State of Washington.”

CISG – Opting Out

· Effective opt out clause:  stated both +/-

· “This Agreement shall be governed by and construed in accordance with the domestic laws of the State of Washington; accordingly, the parties specifically agree that the provisions of the CISG shall not apply to this agreement.”

CISG – Main Differences

· No Mail Box Rule – Acceptance Upon RECEIPT

· No Statute of Frauds – No writing required

· No Parol Evidence Rule

· No Consideration Required

· YES! Mirror Image Rule

CISG – Special Rules

· “Fundamental” Breach

· Warranties   cf.   UCC

· Nachfrist

CISG – Overall Effects

· Uniformity

· Simplicity

· Balance

· Good Faith

· Flexibility

· Common Sense

· Certainty

9. Intellectual Property

Types of IP

· Copyright     

· Trademark    

· Patent            

· Know-How    

· Examples: http://www.wipo.org/about-ip/en/index.html?wipo_content_frame=/athome/en/index.htm
Creation of IP

· Created by local law

· International law provides framework for uniformity and applicability outside home country

Copyright

· Defined: artistic work, fixed in a tangible medium

· 1) "Original intellectual creations" (or "works") that the author has infused with creativity.
2) Works in the "fields of art, literature, music or science," such as: 

· a) Literary, dramatic, musical and artistic works.
b) Sound recordings.
c) Films.
d) Radio and television broadcasts.
e) Computer programs (in some countries). 

Rights Covered by Copyright

· Pecuniary (economic)

· Reproduction

· Distribution (Note: Exhaustion doctirne)

· Right of Performance (see Performing Right Society v. Hickey)

· Moral rights (droit moral)

Moral Rights

· Founded in German legal philosophy and “Natural Law” theory

· Includes:

· Rights against mutilation

· Right to be recognized as creator

· Right to control public access

· Rueckrufsrecht

· NOTE: NOT PART OF U.S. LAW!

Moral Rights and TRIPS

· Moral Rights ARE included in Berne Convention

· Berne Convention DOES recognize moral rights

· US is a member of both Berne and WTO

· NEVERTHELESS, no obligation to follow moral rights

Copyrights-Attributes

· Works "fixed in a tangible medium of expression" for the purpose of being communicated.

· No formalities are required to establish a copyright 

· No requirement to use © or the word copyright
2) No requirement to disclose the copyright owner
3) No requirement to state the date when the work was first published

Copyrights- Duration

· Duration: a copyright lasts for 70 years following the author's death (Berne Convention) 

· WTO standard=author’s life + at least 50 years

· Creations by other entity = 95 years from pub. Date, 120 years from creation date

Copyrights-Scope

· Copyright applies only within the territory of the state granting the right

· State will not prevent unauthorized copying outside its borders.

· However, state will prevent import of the finished copies from coming in via customs laws.

Copyright-Formalities

· Prior to 1989 – U.S. required use of the © symbol, or the word copyright, year, aurhtor

· Berne Convention does not require any of these: nor does US now

· Best practice: use it anyway as “notice”

Copyright – Exceptions

·  In court, admin. Hearings, etc.

·  Fair use in instructional setting

·  Private use

·  In quoted material (academic)

·  In news, commentary

PATENTS

· Different basis than copyrights

· Amounts to a kind of state-granted monopoly for a specified term

· Reason: 

· To protect private property rights of inventors

·  To encourage invention and industrial development

· Patents-Definition

· Defined: rights in new, non-obvious, and useful machines, articles of manufacture, compositions of matter, or processes.

· Patents- Requirements

· To obtain a patent an inventor must show that the invention is: 

· "New" , "Non-obvious & "Useful“

Patents-Attributes

· Types:

· Design Patents

· Plant Patents

· Utility Patents

· Duration: 

· TRIPS 20 years

· Scope: Valid in territory of state granting

· Patenting Process

· Procedures vary 

· Some countries rely on publication and private party objection

· Others, like U.S., submit application to USPTO

· then, examination of form, novelty and inventiveness

· Inventions Excluded from Patent Protection

·  Do not meet requirements

·  Violate public policy

·  Corresponding requirement to forbid commercial exploitation

· International Industrial Property Treaties

· Paris Convention 1884

· National Treatment 

· Right of priority

· Common rules

· Patent Cooperation Treaty 1970

· Process: treats application in one member state as if national patent applied for in other states.

· Treaty on IPR in Integrated Circuits 1989

· Protection of designs on computer chips

International Patent Protection

· For protection for intellectual property beyond the borders of the United States of America as well as for those non-US customers who wish to seek patent or trademark protection in the United States of America:

· ITC (International Trade Centre) 

· focal point in the United Nations system for technical cooperation with developing countries in trade promotion

· ITA (International Trade Administration - US)

· USTR (United States Trade Representatives Office - EOPresident) - investigate unfair practices - Special 301 

· Trilateral Website EPO - JPO - USPTO

· World Intellectual Property Organization (WIPO)

· World Customs Organization 

· World Trade Organization (WTO)

Regional Organizations

· UNECA (UN Economic Commission for Africa)

· APEC (Asian-Pacific Economic Cooperation)

· ESCAP (UN Economic and Social Committee for Asia and the Pacific) 

· UNECE (UN Economic Commission for Europe ) 

· ECLAC (UN Ecomomic Commission for Latin America & the Carribean)

· ESCWA (UN Ecomomic and Social Commission for Western Asia)

· Laws & Regulations

· Federal laws (USC) 

· Federal regulations (CFR) 

· UNCITRAL United Nations Commission on International Trade Law

· European Union (EU) - laws & policies 

· Enforcement

· U. S. Customs - Civil administrative border measures

· US International Trade Commission - Office of Unfair Import 

TRADEMARKS

· Forms:

· True trademarks-”Macintosh”

· Trade names-”Kentucky Fried Chicken”

· Service marks-”Travelocity”

· Collective marks-”Boy Scouts”

· Certification marks-”XYZ Seal of Approval”

Trademarks-Definition

· True trademarks

· “Any word, name, symbol, or device or any combination thereof adopted and used by a manufacturer or merchant to identify his goods and distinguish them from those manufactured or sold by others”

Trademarks- How to Obtain

· By Use (available in U.S. as a common law trademark)

· By registration

· No infringement on another’s mark

· Must be distinctive (not merely descriptive)

· zB, “Lawnmower” vs. “Big Red”

KNOW-HOW

· Definition: Practical expertise acquired from study, training, and experience.

· Coverage:  Every form of IP not already covered elsewhere

· Factual knowledge…acquired from trial and error…ability to produce something…otherwise not known…with accuracy of precision…necessary for commercial success  pp. 500-501

Know-how: Legal Protection

· Generally established and enforced by agreement:

· Non-disclosure, non-competition clauses

· UTSA creates a statutory basis for protection of trade secrets in the US

· TRIPS requires members to protect “undisclosed information” (similar idea)

· Trade secret = Secret Information, with commercial value, value comes from its secrecy, reasonably protected so that it remains secret 

International IP Organizations & Treaties

· Organizations: WIPO; Council for TRIPS

· Treaties:

· TRIPS- national treatment, MFN, transparency

· Berne Convention- © Copyrights

· Rome Convention- Live Performance, Recordings and Broadcasts

· Geneva- Phonograms

· Paris- Industrial Property – Patents

· Washington – Integrated circuits

· Satellite Transmission Convention- Signals by satellite

· Patent Cooperation Treaty- national effect

TRIPS

· Minimum Standards…

· Follow most of the existing international treaties

· Not reduce any protections

· Dispute resolution and enforcement

· Extends GATT principles to IP

· >National treatment; MFN; transparency 

LICENSING IP

· 5 ways to transfer IP Internationally

· 1. Owner ‘works’ the rights abroad

· 2. Owner assigns to another

· 3. Owner licenses another

· 4. Owner establishes a franchise

· 5. Government may grant a compulsory license

Definitions

· License:

· A non-exclusive revocable privilege that allows a licensee to use property of licensor

· Franchise: A limited license to operate a business using intellectual property provided under contract with franchisor

License Agreements

· http://www.wipo.int/globalissues/databases/contracts/summaries/index.html
Compulsory Licenses

· Created by host government

· Owner refuses to license or to work

· Issued to third party without owner’s consent

Regulation of Licensing

· Antitrust regulations

· Grants of IP rights can create monopolies

· US Sherman Antitrust Act

· EU Articles 85 & 86

Licensing Trouble Spots

· Exhaustion of Rights

· Grey Market Goods

· Cartels

· Exclusive licenses

· Quantity & Field of Use restrictions

· Grant-Back clauses

Generally Prohibited License Clauses

· Export restrictions

· Non-competition

· R & D restrictions

· Post-termination restrictions

· Price fixing

· No-Contest 

· Tying

Summary of Int’l Conventions

· Paris-1880-Industrial property

· Berne-1886-Copyrights

· Rome-1961- recordings and broadcasts

· Madrid-Trademarks

· TRIPS-WTO (incl. Berne)

· WIPO-  http://www.wipo.org/
· International Enforcement

· Example…ASCAP http://www.ascap.com
10. Employment Law

· Employment at Will: The starting point of US view of employment law

Common Law Restrictions

· Contract

· Express

· Implied

· Tort

· Wrongful Discharge

· Public Policy

· Wagenseller

Labor Law Restrictions

· Minimum Wage (1931)

· FICA/Social Security (1935)

· FLSA (1938)

· NLRA (1935)

· LMRA (1947)

· Equal Pay Act (1963)

· OSHA (1970)

Discrimination Laws

· Title VII Civil Rights Act (1964)

· Disparate Treatment/Impact

· Sex Discrimination/Harassment

· EEOC 

· ADEA (1967)

· IRCA (1986/1990)
Pregnancy Discrim. Act (1978)
ADA (1990)
FMLA (1993)

· 
Other Protections
ERISA (1974)
Whistleblower Protection Act (1989)
COBRA (1985)


Case Law
· Bakke (1978)

· Adarend v. Pena (1995)

· Hopwood (1996)

New Developments

· Washington I-200

· California Prop. 209

Employment as a “Property Right”

· Doesn’t Really exist

· Ironically, may be found in… Cuba ?

· If it did exist, constitutionally protected?? 
11. Forms of Doing Business in the U.S.

Sole Proprietorship

· Few legal formalities

· Minimal government regulation

· Owner-proprietor has complete control, profits, and 

· Full liability

General Partnerships
· Unless otherwise specified in partnership agreement:

· All partners equally liable

· Equal management power

· Equal division of profits/losses

· Partnership is not taxed; partners are taxed 

Limited Partnerships
· One general partner

· One or more limited partners

· Limited partners are liable only up to the amount invested

· General partner manages    day-to-day business

· Governing law: RULPA

Creating Partnerships

· If not written agreement: RUPA controls

· In partnership agreements, partners control:

· Capital Contribution

· Profit Distribution

· Management Responsibility

Termination of Partnership

· Death of partner

· Merger

· Bankruptcy

· Expiration of partnership agreement

· Winding-up

· Dissolution

Corporations

· The dominant business form
· Created by state statutes

· Treated as a legal ‘person’

· Raise capital by issuing stock

· Investors are the owners

· Owners enjoy limited liability

Types of Corporations 
· Closely Held

· Publicly Held

· Multinational

· S Corporations

· Professional Corporations

Closely Held Corporations

· Most corporations are closely held

· Stock is not traded

· Stock owned by family & friends

· Stock sales are restricted

· Stockholders are frequently also employees, officers, directors, and registered agents

Subchapter S Corporations
· Closely held (max. 35 shareholders)

· No nonresident alien shareholders

· One class of stock

· Unanimous consent

· May not be member of affiliate group

· Main feature: pass-through income tax

Publicly Held Corporations

· Stock is publicly traded on stock exchanges

· Many shareholder-investors, not otherwise engage in business

· Day-to-day control in the hands of management

· Shareholders elect directors

· Directors elect officers, hire management

Multinational Corporations

· Incorporated in more than one jurisdiction

· Owns subsidiaries in different countries

· Shareholders may be from different countries

· Operations in several countries

Creating Corporations

· A license by the state to do business in corporate form

· Limited liability

· State law controls

· Filing Articles of Incorporation

· Registered agent for service of process

Corporate Governance

· Secretary of State issues Certificate of Incorporation

· First meeting of Shareholders: election of Board

· Board elects Officers

· Board approves By-Laws

· Board issues stock

Governing Law

· Revised Model Business Corporation Act

· Common law 
Rights of Stockholders

· Voting

· Participation in profits via dividends

· Claims to net assets in liquidation

Preferred Stock

· Generally, preferred stockholders enjoy superior rights

· Cumulative Preferred

· Participating Preferred

· Liquidation Preferred

· Convertible
Consideration for Stock

· To acquire stock, subscribers contribute capital

· Amount contributed equals value of shares

· Failure to adequately contribute exposes shareholder to liability for the difference

Operations-Board of Directors

· Management Responsibility 
· Set policy

· Pay dividends

· Elect officers

· Approve executive compensation

· Meet annually or waive by consent

Operations-Officers

· Usually: President, Vice President, Secretary, Treasurer 
· Actual Management Team

· Hire employees

· Execute contracts

Duties of Corporate Management
· Good faith

· Prudent person standard

· Best interests of corporation

· Corporate opportunity doctrine

· No conflict of interest

· Business judgment rule

Limited Liability Companies   LLCs
· A hybrid form of business (relatively new)

· Limited liability

· Pass-through taxation

· No restrictions on number or type of members 

LLC Characteristics

· Separate entity status

· Limited liability for members

· Members (not shareholders)

· File Certificate of Organization with State

· LLC agreement among members specifies management and control issues

· Taxation

· Control

· Liability

· Expense

· Transferability

· Duration – Exit Strategy 
Other forms of business

· Cooperative

· Joint Stock Company

· Syndicate

· Joint Venture

· Franchise
12. Law related websites

http://www.knowhow.com/
http://www.findlaw.com
http://web.lexis-nexis.com/universe
http://www.august1.com/
http://www.hg.org/
http://www.cisg.law.pace.edu
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